J 


VO 


z 
= 
< 
= 
= 
> 
= 


j 
& 
{ 
a 
“SCHOOL OF. BUSINESS ADMINISTRATION 
3 a aa 
4 
4 


VOLUME IX NOVEMBER 1957 NUMBER 5 


Michigan Business Review 


J. PHILIP WERNETTE, Editor 


Published bi-monthly during the Second-class Mail 


School of Business Administration 
University of Michigan, Ann Arbor 
Printed at Ann Arbor, Michigan 


R. A. Stevenson, Dean, School of Business Administration 


O. W. Blackett 
Clare E. Griffin 
Frank P. Smith 


R. A. Stevenson 
J. Philip Wernette 


The views and opinions expressed in the Review are those of the several 
authors, and do not represent an official opinion of the School of Business 
Administration. 

Copyright, 1957, University of Michigan. Request to reprint material ap- 
pearing in this Review should be addressed to the editor. 


This Review is sent free on request, as a service to the business and 
academic communities. A request on your letterhead will bring it to you. 
Address Michigan Business Review, School of Business Administration, 


University of Michigan, Ann Arbor, Michigan. 
which it is sent free on request. 


ml CBO re 


NO 


ee 
| 
| 
| 
in 
| 
| 
| 
| 
| 
| 
| 
| ? 
ay 
> 
| 
ig, 
“4 
34 
4 


44 


JINOVEMBER, 


@A factual analysis of a complex and 
controversial issue. 


The Implications of the 
“Right-to-Work” Laws 


O industrial relations issue has been of 

greater continuing concern than that of 
“union security” or compulsory union mem- 
bership. In an effort to prevent the abuses 
which often occur in connection with compul- 
sory union membership, eighteen states have 
enacted legislation prohibiting any type of 
union security —the “right-to-work” laws.' 
The McClellan Committee’s startling disclo- 
sures appear to have increased public support 
for such legislation. A recent survey by the 
American Institute of Public Opinion indicates 
that although only one out of three non-union 
voters have heard of “right-to-work” laws, 
two out of three of these individuals said they 
would vote for such legislation when its pur- 
pose was explained to them.’ At the federal 
level, Senator McClellan has proposed that a 
national “right-to-work” law be enacted. 

This demand for “right-to-work” legislation 
presents a real dilemma for businessmen. 

* These laws prohibit the “closed shop,” where em- 
ployees must be union members before securing em- 
ployment; the “union shop,” where employees must 
join the union within a stipulated time after securing 
employment; and “maintenance of membership’’ pro- 
visions, where the individual is required to maintain 
his membership for a specified time if he voluntarily 
joins the union. The latter provision is not, in a strict 
sense, a compulsory membership provision. Another 
eight states allow union security provisions but regu- 
late their use. 

"Institute of Public Opinion News Release, August 
6 and 8, 1957. On the other hand, 82% of union 


members were familiar with such legislation, and two 
out of three said they would vote against it. 


About the Author— 
Dr. Jones is Assistant Professor of Industrial 
Relations in this School. 
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Dallas L. Jones 


Businessmen, as much as if not more than 
the general public, are interested in main- 
taining the rights of their employees. But 
businessmen are also interested in securing 
a satisfactory accommodation with the union 
representing their employees. Unfortunately, 
these basic issues are often obscured by a 
maze of emotional arguments over the legality 
and morality of compulsory union membership 
as well as by claims and counterclaims re- 
garding the part a union security provision 
plays in the management-union relationship. 
An analysis of the various aspects of the issue 
may prove helpful in resolving the dilemma. 


The Legality of Union 
Security Provisions 

Union security provisions raise an important 
constitutional question: do these provisions 
violate basic rights of individual freedom and 
liberty? Specifically, do these provisions vio- 
late the rights of “freedom of association,” of 
“due process,” and of the “right-to-work”? 
Although legal opinion is divided upon these 
issues, there is value in examining the position 
taken by the United States Supreme Court. 

The Supreme Court has recently held in 
Railway Employees Department v. Hanson, 
351 U. S. 225 (1956), that union security 
provisions do not abrogate the basic rights of 
“freedom of association” and of “due process.” 
On the other hand, union contentions that 
union members are deprived of these rights by 
“right-to-work” laws were just as firmly re- 
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jected by the Court in Whitaker v. State of 
North Carolina, 335 U. S. 525 (1949). The 
Court’s position is, therefore, that compulsory 
union membership provisions do not violate 
these constitutional rights, but, if it is deemed 
desirable from the standpoint of public policy, 
compulsory membership provisions can be 
prohibited by legislation. 

Nor have the courts concurred in the argu- 
ment that compulsory union membership pro- 
visions as such destroy the “right to work.” 
Before the passage of the Taft-Hartley Act in 
1947, many state courts had held that a closed 
shop was not illegal at common law. The Su- 
preme Court in Senn v. Tile Layers Protective 
Union, 301 U. S. 468 (1937), upheld the con- 
stitutional right of a union to use economic 
pressure in its efforts to force everyone work- 
ing at the trade to become union members. 
Since the passage of the Taft-Hartley Act, the 
Supreme Court has reversed a lower court 
decision that a union shop destroys the right 
to work. The Supreme Court in this case took 
the position that if the union shop acts as a 
stabilizing force in collective bargaining, it 
might “help to insure the right to work in and 
along the arteries of interstate commerce.’’ 


The “Closed Shop” and the 
“Closed Union” 


Union security provisions can endanger an 
individual’s right to work under two con- 
ditions: (1) when union membership is neces- 
sary to secure employment, but is not avail- 
able; and (2) when union membership is 
necessary to retain employment, but is with- 
drawn without good cause. The first condition 
occurs when there is a “closed union” in con- 
junction with a closed shop, i.e., union mem- 
bership is necessary to secure a position, but 
the union will not accept new members. The 
second condition results from the misuse of 
power that a union secures when employment 
depends upon membership status. 


* Railway Employees Department v. Hanson, 351 
U.S. 225 (1956). 


The “Union Shop” 


Before the passage of the Taft-Hartley Act, 
most courts regarded closed union, closed shop 
provisions as contrary to public interest and 
attempted to extend relief in some manner, 
Under present federal legislation, both the 
closed union and the closed shop are outlawed. 
The individual can secure any position for 
which the employer wishes to hire him.‘ If 
there is a “union shop”—which is lawful under 
the federal statute—the individual must join 
the union within a stipulated time, and mem- 
bership must be available to him “on the same 
terms and conditions generally applicable to 
other members.” 

The individual under these conditions is not 
denied the right to work; the only right that is 
affected is his right to hold a particular job 
and not join the union. Union membership 
becomes a condition of employment but one 
which does not prevent the worker from ob- 
taining the position if he accepts the con- 
dition. To the conditions of employment im- 
posed by the employer, the employees—by 
agreement with the employer—have added 
another. Although this condition of employ- 
ment may cause more emotional reaction than 
a condition such as physical ability, the com- 
parison is valid. The right to work is never an 
absolute right. 

When the individual’s employment depends 
upon membership standing, the union has a 
powerful disciplinary weapon. Although the 
Supreme Court has said that “the loss of a 
particular position is not the loss of life and 
liberty,”® this statement does not hold true 
when loss of employment is the result of dis- 
crimination or of failure to allow the indi- 


‘In some industries, such as construction and mari- 
time, a union hiring hall is still utilized. The National 
Labor Relations Board and the courts have held that 
when such a device is used it must not discriminate 
against non-union job applicants. Undoubtedly, the 
law is violated in many instances, but there are num- 
erous cases where individuals have protested and 
secured their rights. There is widespread agreement 
that these industries, in order to meet their own 
special needs, require some type of pre-hire agreement 
that is not allowed by present legislation. 

* American Communications Association v. Douds, 
339 U.S. 382 (1950). 
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vidual to exercise his basic rights. There is no 
doubt that many individuals have lost their 
right to work for these reasons. 

Congress dealt with this problem in the 
Taft-Hartley Act by limiting the union’s 
power to affect employment status. There is 
only one reason for which the union can com- 
pel the discharge of an individual under a 
union security provision even though he is 
expelled from the union—the failure to pay 
regular union dues and initiation fees. If the 
individual is expelled from the union for any 
other reason—and the union has the right to 
establish its own rules—the union may not 
lawfully require the employer to discharge 
him. By these provisions, the employment 
rights of the individual, both of hire and of 
tenure, are fully protected. 


The Democratic and Ethical 
Considerations of Union 
Security Provisions 

From the democratic and ethical stand- 
points, compulsory union membership pro- 
visions involve two important questions: (1) 
do the majority of employees in unionized 
shops desire union security provisions, and 
(2) should employees in such shops who do 
not wish to join the union be forced to do so? 
At this time no final answers can be supplied 
to these questions, but certain evidence and 
observations can be presented. 

The best evidence concerning employee desire 
is that supplied by the union shop elections 
under the Taft-Hartley Act, the experience of 
various companies with union shop provisions, 
and the experience under state “right-to-work” 
laws. Between 1947 and 1951, the National 
Labor Relations Board was legally required 
to conduct a special election to determine if 
employees desired the union shop before the 
union could ask for it in collective bargaining. 
The union shop won in more than 95 per cent 
of the cases, with a vast majority of the em- 
Ployees voting for it. Although this evidence 
should not be accepted completely at face 
value, it does indicate prevailing employee 
sentiment in unionized shops for a union se- 
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curity provision at the times and places these 
referenda were held. The public opinion sur- 
vey noted above also found that 74 per cent 
of the union members questioned believed that 
all who shared in the gains won by unions 
should be required to join and pay dues. 

Nor does it appear from the available evi- 
dence that many employees seriously object 
upon the basis of principle to joining the 
union. The General Motors experience, as well 
as that in steel, points to this conclusion. In 
1955, G. M. conceded the full union shop after 
five years’ experience with a modified union 
shop provision. This modified provision al- 
lowed current non-union employees the privi- 
lege of maintaining their non-union status. All 
new employees were required, however, to 
join the union, with the proviso that they 
could, if they so desired, withdraw from the 
union at a specified time. During the five-year 
period, G. M. hired 600,000 new employees, 
but only 600 of them exercised their privilege 
of withdrawing from the union. Of the 16,000 
employees who were not union members when 
the full union shop went into effect, only 100 
of them raised any objection upon the basis 
of principle to joining the union. There were 
only twelve employees who quit or who were 
discharged.® 

Fortune’s recent analysis of state “right-to- 
work” laws also reveals that very few em- 
ployees have used the opportunity offered by 
this legislation to resign from the union.’ 
Although lack of adequate enforcement pro- 
cedures may account for part of this failure, 
the fact remains that only in Iowa has any 
substantial number of people renounced their 
union membership. In most of the “right-to- 
work” states, union membership is higher than 
it was before the passage of the laws. There is 
substantial agreement, however, that member- 
ship is not as great as it would have been 
without the laws. A psychological condition is 
created that makes it more difficult to organize 


* Business Week, October 8, 1955. Many of the 100 
who objected to joining the union based their objec- 
tion upon religious principles. These people were not 
required to join the union. 

Fortune, September 1957. 
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new workers, and there are additional legal 
devices that can be used to block organization. 

The evidence indicates, therefore, that em- 
ployees in unionized shops do favor union se- 
curity provisions and that such provisions are 
not entirely leadership- or union-oriented. 
The provisions do strengthen the union as an 
institution, but there is no great separation of 
interest between leaders and members on the 
issue. Moreover, the evidence also indicates 
that most of those who refuse to join the union 
are “free riders”—those who are willing to 
accept the benefits obtained by the union 
without paying for them. 


The Status of Unions 


It does not appear unreasonable from the 
democratic, majority rule standpoint to re- 
quire the “free riders” to contribute to the 
support of the union as long as they receive 
the benefits of unionization. It is frequently 
argued that this claim is not valid because 
benefits are derived from many private asso- 
ciations, such as churches, for which no pay- 
ment is made. But trade unions are no longer 
private associations; at the very least unions 
are quasi-public organizations. The present 
size and strength of American unions is the 
result of public policy which encouraged their 
growth on the premise that in a free economy 
collective bargaining provides the best method 
of determining wages and working conditions. 

Today unions are legal entities which can 
be sued, and many of their activities and in- 
ternal processes are regulated by law. Unions 
are legally required to represent all the em- 
ployees in unionized plants, and the union 
must provide the same benefits and services 
to non-union employees as it does to union 
members. Although these benefits may be, 
and often are, exaggerated, they are not inci- 
dental but are direct benefits. Consequently, 
payment for such benefits—as the Supreme 
Court has agreed—is not unreasonable nor 
undemocratic. 

From the democratic standpoint, the im- 
portant problems arising from compulsory 
union membership are: (1) the right and the 
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opportunity for employees to discard both the 
union shop and the union if they so desire; 
and (2) the opportunity for union members 
to exercise their membership rights. The Taft- 
Hartley Act provides effective safeguards for 
the first problem: the union shop can be elim- 
inated through the union shop de-authorization 
election and the union itself through the de- 
certification election. Moreover, the individual 
can initiate such action without fear of losing 
his employment even though he is expelled 
from the union. 

The second problem is far more difficult to 
solve. It is also a problem that is often ignored 
by union leaders in their defense of compul- 
sory union membership. Yet, if compulsory 
union membership is to be permitted, the in- 
dividual must have the freedom to exercise 
basic membership rights. 


“Right-to-Work” Laws and the 
Protection of Membership 
Rights 

The objective of the Taft-Hartley Act—as 
expressed in the provisions relating union 
membership to employment—is the protection 
of the individual’s employment rights regard- 
less of his union status. Although the Act does 
to some extent protect the rights of indi- 
viduals as union members, its basic philosophy 
is to allow the union to establish its own mem- 
bership rules as long as those rules do not 
affect employment. As a result, the individual 
may be deprived of his basic membership 
rights even though he does not lose his em- 
ployment. Nonetheless, this loss is serious 
where it does occur, for it is the union which 
determines the conditions within the work 
place, and the individual has no voice in that 
determination except through his union. This 
right of participation is basic to the concept 
which we term “industrial democracy.” 

Many people have confused the objective of 
protecting employment rights with that of 
protecting membership rights. Because the 
abuse of individual rights has continued under 
the union shop provision allowed by the Taft- 
Hartley Act, there is now a demand that all 
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union security provisions be prohibited. In 
addition, there are also many employees in 
intrastate commerce who do not receive the 
employment protection of the Taft-Hartley 
Act and these groups would be protected by 
state “right-to-work” laws. “Right-to-work” 
laws, however, will not attain the objective of 
protecting membership rights; these laws do 
little more than prohibit union membership as 
a condition of employment. An individual who 
is not,a member of the union will not have 
any voice in union affairs, and the individual 
who is a member can have his rights infringed 
if the union is not conducted democratically. 

The individual as a member of an organi- 
zation should assume certain obligations and 
responsibilities. The responsibilities include 
attendance at union meetings and willingness 
to participate in union affairs. Many of those 
who complain that their rights are being vio- 
lated are those who do not attempt to take an 
active part in the union. The obligations in- 
clude the acceptance of majority decisions 
and conformance with the rules of the organi- 
zation. At the same time, the individual should 
have certain basic membership rights. These 
include the right to participate in decision 
making, the right to equal and fair treatment, 
and the right to an impartial trial if accused 
of wrongdoing. Many unions provide these 
rights, but many others do not. 

“Right-to-work” laws do nothing to pro- 
tect these rights. What is needed is legislation 
to insure the individual of his membership 
rights. Although it might be argued that this 
is carrying government intervention too far, 
it should be recalled that the unions of today 
owe much of their existence to the state. For 
this reason, the government should insure that 
democratic standards are maintained. This 
objective can be attained in several ways. An 
effective and interesting approach is that used 
by the state of Massachusetts. 


The Massachusetts Approach 


This state has proceeded on the premise 
that union security provisions are desirable 


from the standpoint of management-union 
relations; therefore, all forms of union secur- 
ity, including the closed shop in intrastate 
commerce, are permitted. The union may not, 
however, deny an individual membership in 
the univn or expel an individual from member- 
ship for any discriminatory reason. The rights 
of union members are protected through a 
state appeals board. If an individual bélieves 
his rights are being violated, and after he has 
utilized the union’s trial procedure, he can 
appeal to the board. If the board finds that 
the penalty imposed was not justified, or that 
the union violated its own rules or did not give 
the individual a fair trial, the individual’s 
rights are restored. During the appeal period, 
the employee does not lose his employment 
status. 

By this means, the individual’s basic mem- 
bership rights are safeguarded, the union 
maintains its right to discipline for cause, and 
the institutional accommodations between 
management and the union are continued. The 
Massachusetts approach is more effective as a 
means of protecting membership rights, as well 
as employment rights, than is the method of 
merely prohibiting union security provisions. 


The Pragmatic Approach 


The above discussion indicates the reason 
for the wide diversity of opinion among busi- 
nessmen, lawyers, and ministers of different 
faiths on the question of union security—there 
are no legal and moral absolutes which all are 
willing to accept. There are sound arguments 
both for and against compulsory union mem- 
bership. From the legal and moral standpoints, 
the position which one takes depends upon 
the set of values one considers most important. 
If we accept, however, the proposition that 
individual rights can be protected without 
prohibiting union security provisions, and if 
we leave aside the moral and legal considera- 
tions, a solution to our dilemma may be found 
in the realities of the management-union ac- 
commodation process. 
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Why American Unions Seek 
Security Provisions 

Traditionally, unions have sought compul- 
sory membership provisions to protect the 
organization from various threats to its con- 
tinued existence; hence, the term “union 
security.” These threats may originate from 
the employer, from rival unions, or from the 
employees themselves. 

There is no doubt that the chief threat in 
the past originated from the employer, and 
American unionists still regard employer ac- 
tions with a great deal of suspicion. The con- 
flict between unions began with the struggle 
between the Knights of Labor and the Amer- 
ican Federation of Labor in the Nineteenth 
century. This conflict continued with the 
struggle between the AFL and the Interna- 
tional Workers of the World, the Socialists, 
and the Communists during the first two 
decades of the Twentieth century, and between 
the AFL and the CIO after 1937. The internal 
threat arises from the inertia of employees 
either to join the union or to maintain their 
membership in it and from those who oppose 
the union on principle. 

How valid are these threats? The actual 
threat to a union from worker inertia is diffi- 
cult to assess. It is doubtful that a union will 
ever lose its majority status solely from this 
cause, but the union may be weakened both 
numerically and financially. American unions 
have always found it difficult to keep workers 
organized after the crisis which caused organi- 
zation has passed. When relations between the 
union and management are reasonably settled, 
a certain amount of membership apathy de- 
velops even among those who consider them- 
selves “loyal” union members. A compulsory 
membership provision does ease this problem. 
A compulsory membership provision provides 
little protection, however, from those who are 
opposed to the union on principle, but this 
group usually represents only a small minority 
of workers in a unionized shop. 

The merger of the AFL and the CIO, and 
the “no raiding” pact which preceded the 
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merger, should substantially reduce the very 
real danger of rival unionism which existed in 
the past. There is no doubt, however, that the 
threat will continue for smaller bargaining 
units in certain occupations as long as such 
large aggressive unions as the Teamsters and 
the Mine Workers either refuse to abide by 
the pact or continue to remain outside the 
Federation. A union security clause does help 
prevent raiding. 

Most employers would discount to a very 
large degree the threat from employer action 
if the employees really desire the union. The 
law greatly restricts employer action to pre- 
vent organization, and requires the employer 
to deal with the union in “good faith” after 
recognition. 

Moreover, if the union is strong enough to 
secure a union shop through collective bar- 
gaining, the union probably does not need the 
protection that this clause provides. Most 
employers are not likely to concede a union 
shop unless they are convinced that the union 
has the strength to win it. To have this 
strength, most of the employees must be union 
members. With this situation, any chance the 
employer has of eliminating the union is almost 
non-existent. 

The preceding analysis fails, however, to 
take into account the important factor of 
acceptance. In spite of the tremendous growth 
of American unions over the past two decades, 
it is doubtful that the unions of today have 
become completely accepted by either the 
public or by the employers. There is a con- 
tinued feeling of distrust, if not hostility—a 
“cold war” so to speak—at the higher levels 
of union and management organization, and it 
is not unusual for this feeling of suspicion to 
exist at the plant level. No matter how strong 
the union or no matter what the real attitude 
of management toward the union may be, the 
union does not feel that it is accepted until 
management grants a security clause. Until 
that time, the union continues to believe that 
management is determined to eliminate it 
from the plant. This attitude has an impor- 
tant effect upon management-union relations. 
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Union Security and 
Management-Union Relations 

There is ample evidence to suggest that un- 
til the union feels secure, or “accepted,” the 
accommodation process between the union 
and management is likely to be retarded. A 
union security provision is mot a guarantee of 
a “mature” relationship, but the union’s need 
for security and status must be satisfied be- 
fore a cooperative relationship can develop 
between the parties. 

Until the union receives this acceptance, it 
regards management actions and proposals 
with suspicion and hostility. Therefore it 
vigorously “sells” the value of unionism to the 
employees by pressing exaggerated and unre- 
alistic demands, by anti-management propa- 
ganda, and by the processing of every griev- 
ance no matter how trivial. The “free rider” 
will also receive this treatment, but if it fails, 
social ostracism, if not worse, will follow. Con- 
flict will be engendered not only against man- 
agement but within the work force itself. 

This situation also encourages rivalry be- 
tween various individuals for leadership po- 
sitions. Until there is acceptance of the 
union, rival leaders will outdo each other in 
pressing demands against management for 
individual advantage. On the other hand, 
when the union is accepted, a different type 
of leader tends to emerge. He is usually a 
high seniority, high status employee who 
takes a more cooperative attitude toward 
management.® 

There is also the problem of internal disci- 
pline which any organization must maintain. 
One of the basic management tenets is that 
authority and responsibility must be equal. 
There is no doubt that much is expected of 
the union in the way of responsibility, but 
there is some doubt that the union has the 
authority to carry out its responsibility. The 
only effective authority that any organization 
has is that pertaining to membership stand- 

*There are many studies which point to this con- 
clusion. See for example, Lois Dean, “Social Integra- 
tion, Attitudes, and Union Activity,” Industrial and 


Labor Relations Review, Vol. 8, No. 1, (October 
1954), pp. 48-58. 
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ing. Thus, management has the power to 
discharge or to demote for failure to accept 
authority or to carry out responsibility. The 
union, which has the responsibility for the 
conduct of both members and non-members 
in the bargaining process and in the commit- 
ments set forth in the collective agreement, 
has lost much of its authority to carry out its 
responsibilities. As noted previously, the law 
forbids the discharge of an employee for loss 
of membership standing except when there is 
a failure to pay dues. Nevertheless, when all 
the employees in the bargaining unit are 
members of the organization, the union does 
secure some additional authority. Even if 
loss of union membership does not entail 
loss of employment, the individual will quite 
likely attempt to avoid the social stigma 
which may accompany loss of union member- 
ship. On the other hand, where there are 
people who are not required to be members 
of the union, the union must accept responsi- 
bility for them without any means to compel 
responsible behavior. 


Security in Other Ways 

It has also been observed that when the 
union is denied acceptance by a security clause, 
the union seeks that acceptance or security in 
other ways. A study of the effect of the Texas 
“right-to-work” law reveals that unions have 
sought and obtained more stringent seniority 
provisions to “protect” their members.® The 
railroad unions have long been pointed to as 
strong unions which did not need security 
provisions. Yet no industry has stronger sen- 
iority provisions, and these provisions are 
partly the result of past union-management 
conflict. There appears to be little doubt that 
the security need of the union will be satis- 
fied in some manner. If it is denied by union 
security provisions, it will be secured through 
other means which may be far more harmful 
to management and to the community. 


* Frederic Meyers, “Effects of the ‘Right-to-Work’ 
Laws: A Study of the Texas Act,” Industrial and 
Labor Relations Review, Vol. 9, No. 1, (October 
1955), pp. 77-85. 
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In addition, union security provisions help 
to solve day-to-day problems in the plant. 
These matters may not involve abstract ideals 
but they are of practical importance. Thus, 
employers who have granted security provi- 
sions tend to agree that these provisions re- 
duce the many minor irritations which occur 
from day-to-day. 

These points lead to one conclusion: union 
officers find it difficult if not impossible to 
take a constructive view of economic and pro- 
duction problems facing a business until the 
sovereignty of the union in its sphere has been 
established. Once this sovereignty is estab- 
lished, the union officers are better able to 
withstand the political pressures which they 
constantly encounter. Whether we like it or 
not, this political settlement must precede a 
businesslike approach on the part of union of- 
ficials, although such a settlement is no guar- 
antee of a sound accommodation. 


The Question of Bargaining Power 


At this point the employer, and especially 
the small employer, might reply: “All of these 
arguments supporting the union shop may be 
true, but am I not allowing the union to in- 
crease its bargaining power as compared to 
my own? By granting a union shop, the un- 
ion secures a monopoly over labor supply that 
undermines my own power.” 

This aspect of the question is a very impor- 
tant one, but one which is seldom verbalized 
as an argument against union security provi- 
sions. There is no doubt that the union does 
increase its strength to some extent by a un- 
ion shop. How much is problematical, for, as 
noted, the employer is not likely to concede a 
union security provision unless most of the 
employees are union members. Moreover, the 
union has a monopoly over jobs in the bar- 
gaining unit from the moment it is recog- 
nized, as the union become the exclusive bar- 
gaining agent for all the employees in the 
unit. The employer must bargain with the 
union over all matters affecting the employ- 
ment relationship, and he cannot make an 
agreement with an individual in the unit that 


is contrary to the collective bargaining agree- 
ment. 

A small employer does, however, have cer- 
tain advantages when he is not confronted 
with a union shop. If the union calls a strike, 
the union may be seriously weakened if non- 
union employees continue to work. In addi- 
tion, it may be easier for the small employer 
to hire replacements for the strikers if his 
plant continues to operate. This possibility 
is not nearly so great for the large employer 
and generally such employers have been more 
willing to grant union security provisions. 
Thus, for many small employers, the absence 
of a union shop may result in their having 
greater bargaining power. 


Conclusions 


In essence, much of the problem centers 
around a power struggle that has important 
consequences for management-union relations. 
The question one has to answer is whether it 
would be best to leave institutional arrange- 
ments to the process of collective bargaining or 
to make them a subject of legislation. 

Many smaller employers favor legislation 
because they believe that it can help them in- 
crease or maintain their bargaining power. On 
the other hand, if one accepts the realistic 
view that unions are here to stay and—in spite 
of temporary setbacks—are likely to increase 
in size and power, the development of peace- 
ful, constructive management-labor relations 
becomes the important objective. The fulfill- 
ment of this objective requires strong, stable 
unions, and institutional arrangements devel- 
oped through collective bargaining can help 
develop such unions. 

At the same time, the employer can, and 
should, insist upon protection for the rights of 
his employees as union members as well as 
protection for the employment rights of those 
people not covered by the Taft-Hartley Act. 
But he should do so in a way that will not 
disrupt the institutional requirements of the 
unions; requirements that are the prerequi- 
sites of a cooperative relationship. 
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@ An analysis of the growth, development, 
and outlook of ... 


The Paperbound Book Business 


| jaws dramatically rapid growth of the paper- 
bound book trade in the last ten years may 
well impress the future economic historian as 
one of the more interesting and dynamic phe- 
nomena in the history of American business 
during our generation. It is possible that the 
current effort to reach a tremendous new mar- 
ket with mass-produced, inexpensive books 
may revolutionize the book publishing indus- 
try. More important, the availability of so 
many excellent books at very low prices has 
already benefited adult education and is likely 
to ameliorate, to some extent, the problem of 
instruction at our colleges and universities 
during the trying period ahead of us. 

The availability of the inexpensive reprint, 
furthermore has been responsible, in large 
measure, for the focusing of national attention 
on the philosophical and practical problems of 
censorship and fundamental civil liberties, on 
the interrelationship of the State, the com- 
munity, the specially-motivated group, and 
the individual in determining the extent to 
which the individual’s rights may be restricted. 

The paperbound book business is still a 
small part of the highly interesting and 
anomalous book publishing industry which 
grossed over $650,000,000 in the United States 
last year but it may prove to be the tail that 
wags the dog. Although it would seem to the 
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casual observer that the widespread sale of 
inexpensive vaperbound books can have only 
a beneficial effect on the industry as a whole, 
there are some historically-minded members 
of the book publishing fraternity who take a 
less enthusiastic view, pointing out that all 
this has happened to us before, and that the 
mass production and mass distribution of 
paperbound books is a development which 
may carry within it the seeds of its own 
destruction. 


Characteristics of an Unusual Industry 


For a number of reasons the trade book* 
publishing industry is an atypical form of 
business enterprise geared to a national mar- 
ket. Publishing houses range from very large 
firms which own automated presses and bind- 
ing equipment, to entrepreneurs whose assets 
consist of a few contracts with authors and a 
very limited capital. 

It is an exceptionally venturesome business, 
since almost every trade book published rep- 
resents a considerable risk. The publisher of 
trade books cannot depend on public confi- 
dence in his brand name or his product to 
insure any volume of sales, nor has he any 
guarantee that even the works of authors who 
have formerly produced best-sellers will repeat 
earlier successes. 

The market for books is limited, further- 
more, by an exceptionally inadequate distri- 
bution system. There are in the United States 
approximately 1,400 book stores which serve 


*The term “trade book” does not have a precise 
definition. In general, the term includes fiction and 
non-fiction ; but excludes textbooks, subscription books, 
and non-commercial books. 
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as primary outlets for trade books. Vast areas 
of the country are served by no book stores 
whatever, and millions of Americans have no 
access to hard cover books through book stores 
or even through public libraries. 

Despite their advertising in national maga- 
zines and by direct mail, the total volume of 
sales through the numerous book clubs, im- 
pressive as it may seem, does not result in a 
volume commensurate with the distribution of 
most products on a national basis. It is not 
possible for a publisher to undertake a pub- 
licity campaign for any one of his books 
comparable to that utilized by the manufac- 
turer of say a household appliance, in order 
to create a demand for his product. The trade 
book must depend on word of mouth advertis- 
ing from one reader to another to a very 
considerable extent. 

But perhaps the most unusual aspect of 
trade book publishing is the extent to which 
the members of the industry engage in under- 
takings which are in the public interest and 
which, from their very beginnings, they recog- 
nize as not likely to result in significant 
profits. Every fall and spring the announce- 
ments of numerous publishers include titles 
which they hope will do better than break 
even but which, they are reasonably sure, will 
not be money-makers. These are books which 
the publisher feels should see the light of day 
and should be available to the people who 
realiy read and think, even though the finan- 
cial rewards may be negligible or non-existent. 


Books and Ideas 


Ever since the invention of movable type 
five hundred years ago, the publisher has 
made it possible for us to record and interpret 
human history. He has facilitated the expres- 
sion of both the good and the bad in human 
thought and in the creative activity of each 
generation. This is especially true of the field 
of trade book publishing which is not a mass 
medium as is the modern popular magazine or 
the media of radio and television. The latter 
must conform to the popular average of taste 
in order to appeal to millions of readers or 


viewers or listeners, if they are to hope for 
financial support. The popular national maga- 
zine must be careful to avoid the current 
taboos in thought or expression and to shun 
the truly controversial, in order not to offend 
too large a segment of the population. The 
trade book publisher can afford to produce a 
book if it will sell only a few thousand copies 
nationally. He need not and will not censor 
or corrupt a text in keeping with mass stand- 
ards and he provides the vehicle for the ex- 
pression of new thought, of controversial, 
unpopular and advanced ideas—the yeast of 
all the intellectual ferment that leads to 
change in human society. 


We Are Not a Nation of 
Book Readers 


This importance of the book in the history 
of our civilization has always been self-evi- 
dent; and it is a matter of grave concern to 
educators, sociologists, and all who are hope- 
ful of human progress that the United States 
is not a nation of book readers. Recent sur- 
veys indicate that approximately 17 per cent 
of Americans read books as compared with 59 
per cent of the British and an even higher 
percentage of the population in the Scandi- 
navian countries. 

Various reasons have been adduced to ex- 
plain this rather distressing statistic. Hard 
cover books have been, and continue to be, 
expensive. We are the inheritors of a long 
tradition to the effect that books are precious 
objects to be treasured and not to be treated 
cavalierly. Many people feel that when a book 
is read it must be retained, even though it 
becomes an encumbrance. Except to the book 
lover, it must be admitted, most hard cover 
books are neither arresting nor especially 
attractive in appearance. 

For too large a percentage of our popula- 
tion, also, the fact of compulsory education 
means that the book has become associated 
with ‘schooling, with assignments, and with 
examinations. Furthermore, a very large per- 
centage of the population is not accustomed to 
bookstores and is timid about using them. 


| 

| 

4 
! 

10 


WANOVEMBER, 


Finally, and perhaps most important, the in- 
accessibility of books has been a great handi- 
cap for a vast number of our people. 


Advantages of the Paperbound Book 


By contrast, the appeal and advantages of 
the paperbound book are obvious. Its size is 
extremely convenient. Its price has been low 
and, although it continues to rise, is still not 
higher than admission to a movie. Its format 
implies that it is ephemeral in character. The 
purchase of a paperbound book implies no 
obligation to retain it indefinitely. The house- 
wife has few compunctions about giving an 
accumulation of paperbound books to the 
Salvation Army, and the traveler suffers no 
sense of guilt if he leaves a 35 cent book which 
he has finished on the seat of the train. The 
covers are often handsome or arresting to say 
the least. Finally, the paperbound book is 
almost endlessly available. It is sold through 
100,000 outlets, in drugstores, department 
stores, bus terminals, supermarkets, dime 
stores, airports, railroad stations, newsstands, 
and even in book stores. 


Growth and Development 


The fact that the paperbound book over- 
comes so many of the handicaps that limit the 
sale of books in hard covers has resulted in 
some amazing statistics. Last year approxi- 
mately 300,000,000 copies of books in paper 
covers were sold. From 1939 to 1955, 
2,000,000,000 copies of 12,000 titles were sold 
to the American public. At this moment 
there are over 5,000 titles in print in 
paper covers. It would seem that a tremen- 
dous number of people are buying books who 
apparently have not done so in the past. Nor 
are they reading only books that have an 
obvious appeal. It is too easy to point out that 
Erskine Caldwell’s God’s Little Acre has sold 
over 6,000,000 copies and that the novels of 
Mickey Spillane have entranced 15,000,000 
readers. It should be noted also that Homer’s 
Odyssey has sold more than 1,000,000 copies. 
An estimable novel by James Farrell, Young 
Lonigan, which did not succeed in its original 
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edition, has sold more than a million copies 
in paper covers, and a great many books that 
exercise the intellect, of which only two or 
three thousand copies could be sold in hard 
covers, have been reprinted and sold out in 
editions of 30,000. 

The quality of books in paper covers is 
increasing constantly. Seven university presses 
are issuing them, and there is an increasing 
number of non-fiction titles each year. Num- 
erous traditional hard-cover publishers are 
now in the paperbound book business, re- 
printing the best books from their own back 
lists and from those of other publishers for 
sale at 95 cents to two dollars. It is now 
possible to build an excellent private library 
of the world’s best books in paperbound 
editions for a few hundred dollars, the price 
of a good phonograph. 

Almost all colleges and universities in the 
country have discovered that the paperbound 
book can be an important aid in classroom 
instruction. College instructors in numerous 
disciplines may now assign readings in a great 
many works which the students can buy at 
less cost than the price of a limited number 
of textbooks. The demand for paperbound 
books has Jed to the reprinting of many im- 
portant titles which had long been out of 
print and unavailable to the student except in 
limited quantity in libraries. 


In the Nineteenth Century 


Exciting as the advent of the paperbound 
book since the late thirties may seem, it is 
essentially nothing new. The production of 
inexpensive books had to await the develop- 
ment of fast cylinder presses, machine-made 
paper, and mechanical typesetting. These in- 
ventions occurred between 1790 and 1830, 
and the earliest paperbound books in America 
were produced immediately thereafter in an 
unsuccessful series called The American Li- 
brary of Useful Knowledge which began pub- 
lication in 1831. Ten years later, a literary 
newspaper, New World, issued the first volume 
of a novel by Charles Lever, Charles O’Malley, 
for fifty cents as a special issue. Brother 
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Jonathan, another literary newspaper, entered 
into competition by issuing the same novel as 
a special issue for 25 cents. 

The following year, both of these papers 
were busily engaged in reprinting European 
novels as extra issues which could be sent 
through the mail at the newspaper rate and 
which were eventually sold for as low as 6% 
cents each. Price cutting and over-production 
combined to make this business unprofitable, 
and the decision of the United States Post 
Office that these special issues were indeed 
books and not newspapers and could not 
benefit from the newspaper postal rate killed 
the venture by 1845. 


The Dime Novel 


In 1855 the firm of Street and Smith 
undertook publication of an inexpensive light 
fiction series, and in 1860 Erastus Flavel 
Beadle published his first dime novel. After 
1863 numerous competitors appeared in the 
dime novel field but the inexpensive book 
business did not really revive until after 1870, 
a date which marks the first use of wood-pulp 
paper in books. 

The dime novel flourished in the last quar- 
ter of the century with the Buffalo Bill, Nick 
Carter, Diamond Dick, Klondike Kid, Log 
Cabin Library, and Nugget Library series. 
Book publishing was revived as a side issue 
of the newspaper business when the New 
York Tribune began issuing extras on science 
for ten and twenty cents. 


Rise and Decline of Inexpensive 
Reprint Book Business 


In 1875 the firm of Donelly, Gasette, and 
Lloyd began issuing the Lakeside Library of 
novels, and the George Monroe and the Beadle 
and Adams Companies began the publication 
of inexpensive books. Eventually fifteen firms 
were engaged in publishing inexpensive edi- 
tions of fiction and biography, poetry, science 
and travel. For twenty years these inexpensive 
books formed a very controversial part of the 
book trade. In 1885, 1,500 titles out of the 
4,500 new titles published in the United 


States were inexpensive reprints as compared 
with the ratio today of one in ten. 

For the most part these books were pirated 
British works and through this medium, the 
works of Carlyle, George Eliot, Bulwer-Lyt- 
ton, Charles Read, Wilkie Collins, Dickens, 
Ruskin, Scott, and Thackeray were widely 
distributed in the United States. The inex- 
pensive reprint book business declined before 
the end of the century, however. The supply 
of foreign fiction that could be pirated was 
not limitless. Competition between publishers 
glutted the market and led to price cutting 
which, in turn, led to a cheapening of the 
product until the books published were almost 
illegible and unsalable. Finally, the Interna- 
tional Copyright Act put an end to the prac- 
tice of pirating the works of foreign authors. 


In the Twentieth Century 


In the first third of the Twentieth Century 
there were no paperbound book ventures at 
low prices with the exception of the Little 
Blue Book series undertaken in 1920 by 
Haldeman Julius who published 2,000 titles 
in diminutive format and sold 300,000,000 
copies before 1951. 

The contemporary development in_ the 
paperbound reprint field began in the mid- 
thirties with Modern Age Books, Hillman 
novels and Lawrence E. Spivak’s Mercury 
Mysteries. None of these series was especially 
successful. 

The first healthy beginning of the paper- 
bound business of our time may be credited 
to Robert de Graff, who began publication 
of the Pocketbook series in 1939 with 10 
titles of which 1,508,000 copies were sold. 
In the following year Mr. de Graff issued 53 
titles and sold 4,554,000 copies. By 1956 this 
one firm had published more than 1,500 titles 
and sold over half a billion books. 

Avon Books were introduced in 1941; the 
Penguin Series was brought over from Eng- 
land in 1942; Dell Books and Popular Li- 
brary began in 1943; and the second largest 
paperbound book publisher, Bantam, began 
operations in 1946 with a reprint edition of 
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Mark Twain’s Life on the Mississippi. Through 
1955 the Bantam Company had sold more 
than 300,000,000 copies of its reprints. 
During the war, despite the extreme short- 
age of paper, the paperbound book business 
was kept alive and indeed given impetus by 
the fact that the United States Government 
bought 123,500,000 copies of 1,324 titles from 
paperbound book publishers for six cents each 
and distributed them free, as Armed Services 
Editions. The effect of this distribution, of 
course, was the development of a considerable 
market among the members of the armed 
services who became accustomed to books in 
this format. Today, as has been mentioned, 
300,000,000 copies of books in inexpensive 
paperbound format are sold annually. 


Special Aspects of the Business 


The paperbound book business is sharply 
differentiated from the publishing and sale 
of hard cover books in several respects. In 
the first place the inexpensive book is almost 
always a reprint of an earlier work. Unlike 
the hard cover trade book, it is manufactured 
by mass-production techniques. The least ex- 
pensive of the paperbound books are manu- 
factured on high-speed presses and binding 
machines that can turn out 12,000 copies of a 
192-page book per hour. 

Royalties are necessarily low. The royalty 
on a 25-cent book is one cent per copy on the 
first 150,000 sold and one and one-half cents 
per copy thereafter. This royalty is increased 
proportionately as the retail price of the book 
goes up. It is usually divided equally between 
the author of the work and the publisher of 
the original edition. However, the demand for 
titles to be reprinted is now so great that the 
reprint publishers must bid for reprint rights 
on the basis of minimum royalty guarantees 
which often exceed the royalties earned by 
sales. It is reported that the New American 
Library, one of the major reprint publishers, 
bid $100,000 for the right to print James 
Jones’ novel, From Here to Eternity. 

The distribution system employed to carry 
the paperbound books to their mass market is 
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the system utilized for magazines. Approxi- 
mately 800 distributors in the United States 
serve the 100,000 outlets. Neither these dis- 
tributors nor the outlets, for the most part, 
are geared to the book business. The maga- 
zine distributor, the proprietor of the news- 
stand, the manager of the drugstore, or the 
supermarket, is neither knowledgeable in the 
field of books nor interested in promoting 
them more than any other of their products. 


Sales, Inventories, and Returns 


Very few of the outlets have room for a 
large stock of the paperbound volumes. The 
average outlet keeps 100 titles on display, 
but it cannot keep any single title long. One 
hundred new titles are published monthly, 
and the distributors change the volumes on 
the racks of the outlets frequently. In a drug- 
store’s racks nothing is as dead as last month’s 
issue of a magazine when the new issue ar- 
rives. In the case of the inexpensive book, 
however, the title has frequently disappeared 
from the stand long before the potential mar- 
ket has been satisfied and any specific title 
is rarely available at the local drugstore when 
a customer searches for it. 

The fact that books may not be stocked in 
the outlets until the prospective market has 
been satisfied and that they are handled in 
the same fashion as the issues of periodicals 
results in a very heavy percentage of returns 
to the publisher. It is estimated that normal 
returns by bookstores to publishers of hard- 
cover books should not exceed 8.4 per cent. 
Analogously, it is felt that returns of the 
paper-cover, inexpensive editions should not 
exceed 10 to 15 per cent. On occasion in 
recent years, and especially in 1954, paper- 
cover returns have averaged much higher, and 
at one point in that year there were 
150,000,000 copies of unsold paperbound 
books in warehouses. 


The Outlook for the Industry 


This problem of returns has led to some 
nervousness in the industry. The experience of 
the past may not be disregarded. As in a 
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previous era, it is not inconceivable that the 
tremendous demand for new titles may even- 
tually exhaust the reprint possibilities and that 
the competition for rights to reprint may raise 
the price beyond reason. Once again the com- 
petition for sales may glut the market and 
the weakness of a distribution system adapted 
to magazines rather than to books may result 
in a higher percentage of returns of unsold 
copies than the industry can afford. 

In several favorable respects, however, the 
inexpensive reprint business today differs from 
previous attempts. First, American authors 
are being emphasized to a much greater extent 
than in the past and the supply of titles 
available for reprinting is considerably larger. 
Second, the increasing use of nonfiction is 
broadening both the source of titles for repub- 
lication as well as the market, and the en- 
thusiastic reception of high-quality nonfiction 
in paperbound editions at higher prices is 
heartening. The highly attractive format 
which distinguishes a high percentage of cur- 
rent, inexpensive reprints, as opposed to those 
of past years, provides an impetus to sales. 
Unquestionably the present distribution sys- 
tem, despite its weaknesses, reaches a higher 
percentage of the total population than was 
possible before the turn of the century. The 
fact that very recently the schools and colleges 
have discovered the inexpensive reprint as 
an adjunct to the textbook and the reserve 
reading books in the library, is a hopeful 
development. 

The paperbound book publisher reasons 
that it should be no harder to sell 200,000 
copies of a book at 35 or 50 cents through 
100,000 outlets than it is to sell 10,000 copies 
of a hard cover book at $5.00 through 1,400 
book stores. Logic is on his side. Meanwhile 
he attempts to expand his sales by increasing 
the capacity of dealers’ racks, improving his 
dealers, and seeking to increase the number 
of outlets. 


The Censorship Controversy 


Corresponding to the rise of the paperbound 
book in the past decade has been an increase 


14 


in popular demands for censorship. The 
paperbound book has become a center of 
controversy such as has rarely attended the 
publication of any of the works from which 
the inexpensive editions are reprinted. In part 
this has been attributed to the sensational or 
erotic covers used by some of the paperbound 
book publishers—covers which frequently 
bear no relationship to the content of the 
book and which are designed to produce a 
shock-and-stop effect on the potential cus- 
tomer in the airport, railway station, or super- 
market. The industry has been policing itself 
as regards this type of packaging and the 
recent change in covers toward more restrained 
designs is noticeable. 

More important than the covers themselves 
has been the fact that books have been 
brought to the awareness of many people for 
the first time who had not been conscious of 
the relative freedom with which authors had 
been treating sex for decades and who are 
shocked to find four letter words or purple 
passages in books available everywhere to 
teen-agers at low prices. 

Other elements have entered the picture. 
There has been a reaction of distaste to the 
frankly erotic magazines currently available 
on the newsstands of many cities, and to some 
of the novelettes, which are usually new fiction 
especially written for inexpensive edition pub- 
lishing rather than reprints. 

The increase in juvenile delinquency since 
the war which has caused such national con- 
cern has led to a considerable amount of 
post hoc propter hoc reasoning that attributes 
this increase, to some extent, to the easy 
availability of books which contain rather 
frank passages concerning sexual relationships. 

In too many minds there has been a con- 
fusion of the pornography which, unfortun- 
ately, is sold near schools in many of our 
communities, with serious and artistic works 
of fiction in which the author has exercised 
more freedom in choice of language than did 
his 19th century forerunners. In the last 
analysis, it is easy to find in the book or 
magazine a scapegoat for our uneasiness over 
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our failures as parents and as a society and 
to place the blame for juvenile delinquency 
and crime on something as concrete as a book. 


Censorship Pressures 


Censorship drives employing varying ap- 
proaches have occurred in almost all states 
and in countless communities with varying 
success. Almost always these pressures for 
censorship have emanated from earnest, well 
meaning citizens, church, and _inter-faith 
groups which are invariably oblivious to the 
profound implications of their demands for 
our basic freedoms. 

These pressures have resulted in the pro- 
posal of all manner of anti-obscenity and 
censorship bills in the state legislatures; they 
have produced countless newspaper editorials 
on both sides of the question and have pro- 
duced a new and unfortunate police censor- 
ship technique aimed at inexpensive paper- 
bound books. This form of censorship, intro- 
duced in Detroit, was emulated in many 
American cities for six years and concerned 
all citizens who are troubled when basic civil 
liberties are violated. 

The book publishers are as opposed to 
pornography and obscenity as any troubled 
parent but they have recognized that hysteri- 
cal and ill-considered censorship would under- 
mine not only the freedom to publish but the 
basic freedom to read of every citizen and 
they have led a successful fight against cen- 
sorship in its pernicious forms in recent years. 

It has been their contention that the deci- 
sion as to whether or not a specific book is 
obscene is a matter for the courts, not for the 
police, nor for self-appointed censors, nor for 
pressure groups, and that such decisions 
should not be based on a few words in a 
serious book or on a few passages taken out of 
context but on the effect of the book as a 
whole on the normal adult (not on a child 
of 13). 

They have warned of the power of police 
or private censorship to proscribe books be- 
yond any possible disapproval by the courts 
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and have refused to accept restrictions that 
prevent the reader with 35 cents from buying 
a paperbound book at the corner store which 
he would be free to purchase in a bookstore 
for four or five dollars. 


Clarification of the Law 


A number of recent, precedent-establishing 
court decisions have supported all these con- 
tentions and have cleared the air. Last Febru- 
ary, the U.S. Supreme Court ruled, in a case 
which originated in Detroit, that a book might 
not be prohibited for sale generally because 
it was unsuitable for children. In March, the 
Wayne County Circuit Court enjoined the 
Detroit police from banning John O’Hara’s 
novel, Ten North Frederick, ruling that the 
police have no authority to ban a book on 
grounds of obscenity without a court de- 
termination of its illegality, and that their 
authority is limited to making an arrest so 
that the question of obscenity can be de- 
termined after trial as required by law. In 
May the U.S. District Court in Detroit en- 
joined the Prosecuting Attorney of Port Huron 
from banning all books and magazines on a 
list of disapproved publications issued by a 
church-supported organization. In June the 
Supreme Court upheld New York and Cali- 
fornia anti-obscenity laws and stated in its 
decisions that in adjudicating obscenity, pub- 
lications must be judged as a whole, not by 
isolated passages. 

The paperbound book business is not in 
danger from outside censorship pressures. Nor 
is it likely to succumb to internal censorship— 
the adapting of controversial books to the 
demands or standards of the mass audience. 
Whether or not it will continue to flourish as 
an industry, however, depends upon its ability 
to overcome the inherent difficulties, men- 
tioned earlier, of source of supply and of 
distribution. One can only hope that it will 
develop further as a means of enabling a vast 
majority of our population to benefit from the 
wealth of the record of our experience and our 
civilization. 
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BANK DEBITS—THE MOST ALL INCLUSIVE MEASURE OF BUSINESS ACTIVITY—Lower 
Peninsula bank debits, after decreasing in June, increased slowly during July and August, then 
showed a sharp decrease in September. 
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UPPER PENINSULA BANK DEBITS—Upper Peninsula bank debits continued to rise sharply to 
a new high during June, July, and August, then showed a slight decline in September. i 
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POWER CONSUMPTION- Industrial Power Consumption continued to decline in June, rose dur- 
ing July and August, but dropped back to the June level in September. 
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@ A practical discussion of objectives, difficulties, 


methods, and procedures of two activities that are 


the core of management development effort. 


Executive Appraisal 


and Counseling 


E do a good many things in our company 
to develop our people. Using a multiple 
approach, we do everything we can which 
might be helpful. However, at the core of our 
program is the appraisal of the individual 
himself, followed by counseling with him in 
an effort to stimulate his interest in improving 
himself. It is in this area that our thinking 
and practice have been considerably modified. 
Our approach to the development of men 
and the determination of who is capable of 
being developed is based upon the actual 
on-the-job performance of each individual. 
Ours is an individualized man-by-man ap- 
praisal of performance in relation to his job 
responsibilities. 

From this appraisal we identify the individ- 
ual needs of the man at this particular stage 
of his development. We determine the logical 
things to do to help him. Such appraisals are 
made on every supervisor, manager and fore- 
man. Even our president requested several of 
his associates to appraise his on-the-job per- 
formance and give him the benefit of these 
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appraisals. In addition to supervisory person- 
nel at all levels, we also appraise the perform- 
ance of professional and certain other key 
employees. 


Performance Appraisal Procedure 


We utilize what might be designated as a 
group discussion method of appraisal. The 
appraisal group always includes the immediate 
superior of the man being appraised. Normally 
he is the one best informed on the job-per- 
formance of his deputies. Usually the superior 
of the man’s immediate boss is also present in 
the group. If there are other executives at a 
level superior to the man being appraised, who 
are familiar with his performance, they may 
also be included in the appraisal group. Cus- 
tomarily we also include a representative of 
the industrial relations staff who serves as 
secretary for the group, and sees that all im- 
portant aspects of the man’s job-performance 
are considered. 

The central point of the discussion by this 
appraisal group is “how is this man perform- 
ing on his job and what results is he getting?” 
Consideration is given to such quantitative 
records of performance as are available. 

Despite this focus on performance results, 
we find that the appraisal frequently shifts to 
a review of the man’s personal traits, his 
behavior characteristics and his methods of 
operating. This leads to consideration of his 
peculiarities and shortcomings. These latter 
represent the so-called “weaknesses” of the 
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man ard identify the areas in which we hope 
to help him to improve. 

It is rather typical of these appraisal groups 
to overemphasize the man’s effectiveness or 
ineffectiveness in human relations. Considera- 
tion is given to his attitudes, how he relates 
to others, his willingness to cooperate, his 
performance as a team player, and the general 
level of morale in his department. In all of 
these areas we recognize that there is a high 
content of subjective and intangible evidence. 


Estimating the Man’s Potential 


The appraisal also includes an estimate of 
the man’s potential, and whether he has 
reached his ceiling or is promotable. Consid- 
eration is given to how well he fits his present 
job and whether he might be more effective 
in some other position in the company. Of 
course, the group also discusses whether the 
man is or is not ready for promotion. 

Data from psychological tests are available 
on most of the men being appraised, although 
these tests were not administered specifically 
for use in this connection. The company has 
been using psychological tests for many years 
in connection with normal employment. From 
this testing activity we usually have aptitude 
and interest test scores available on the indi- 
vidual being appraised. The test data serve as 
reference material primarily. Normally we do 
not refer to the test results unless there is 
some division of opinion as to an individual’s 
capability, in which case reference would be 
made to the psychological test scores. 


Record Files 


Also we maintain a rather complete record 
file on each of these managerial, professional 
and key individuals. This record is in the form 
of a heavy filing folder containing four sec- 
tions, one devoted to each of the following 
types of information: 

1. Personal history data. In addition to the 
usual items we include photograph, and 
clippings of news items referring to his 
company and outside activities and 
achievements. 

2. A brief job description listing the prin- 
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cipal areas of responsibility, and where 
available, standards of performance ex- 
pected. 

3. Reports of the group appraisals of per- 
formance, including a listing of the areas 
where improvement is needed, and the 
specific developmental actions which are 
to be taken. ‘ 

4. Notes on the counseling interview held 
with the individual, and any plans or 
action programs that were agreed upon. 
These are useful for follow-up purposes 
and as reminders at the time of the next 
annual counseling. It also adds conti- 
nuity of supervision in the event of a 
change of superior. 


The Problem of the Counseling 
Interview 


Having completed the group appraisal of 
the individual, the next step in the develop- 
mental procedure calls for the immediate 
superior of the man to present to him the 
appraisal results and to counsel him in a 
manner which will encourage him to make the 
desired improvement. 

This is the step where the boss lets his man 
know “where he stands.” His problem areas 
are presented to him and, together with the 
boss, ways and means are developed on how 
the man might further improve himself in the 
problem areas. 

It is in this counseling step that executive 
development programs begin to encounter dif- 
ficulty. Superiors who face the counseling role, 
often for the first time, ask such questions as, 
“How do you go about this counseling? Now 
that we have properly labeled the ‘spots on 
this leopard,’ how do we change the spots?” 
And we hear such questions as, “Is there some 
fancy trick way that we can sneak these criti- 
cisms over to the man without having him 
really feel the criticism too deeply? How can 
I avoid having him hold it against me when I 
say these critical things about him?” 

Early in our program we made a sincere 
effort to give instructions on counseling. We 
employed lectures, demonstrations, role-play- 


ing, and other methods in an effort to aid 
these neophyte counselors. These managers 
knew instinctively that changing their subor- 
dinates presented a pretty fancy clinical type 
of job. They felt awkward, unnatural, and 
unprepared for such an assignment. 

The counseling process was foreign to their 
normal relationship with their subordinates. 
They shied away from it; they postponed it; 
they avoided the counseling completely if not 
prodded. We never got the needed horsepower 
to propel our executives into and through this 
counseling step. 

Obviously, there is little use in making 
appraisals unless the results are going to be 
discussed with the appraised individual so 
that he knows where improvement is needed 
and expected, and so that he can do something 
about improving. 


Hard to Make Psychotherapists 
Out of Managers 


It was at this counseling step that our pro- 
cedure bogged down and presented us with a 
real challenge. We found that it was extremely 
difficult to make psychotherapists out of our 
managers. This is not very surprising. It was 
relatively easy for our managers to identify 
the areas of job performance in which the 
subordinate was doing poorly, acceptably and 
excellently. For example, they could recognize 
that a manager was ineffective in planning 
and scheduling, or that his department had 
excessive grievances and low morale, or that 
his operating costs were too high. They had no 
difficulty in identifying such performance 
deficiencies. 

Where they ran into trouble was in diagnos- 
ing performance failures and getting at the 
basic causes. With respect to his poor schedul- 
ing, for example, they might say, “Maybe he 
does not have the proper intelligence to do a 
good job of scheduling.” Or, they might say, 
“Maybe he doesn’t get along with people be- 
cause he doesn’t have in his heart the proper 
appreciation and sensitivity to the feelings of 
people.” Or, “His costs are poor because he 
lacks in controllership.” 


From such comments it was evident that 
these executives were struggling with the prob- 
lem of identifying personal characteristics 
and weaknesses, and their diagnoses were at 
best mere guesses. They were merely assump- 
tions, and it was not easy to translate these 
into effective counseling. The managers antici- 
pated no difficulty in telling their subordinates 
the favorable things about their performance, 
but discussing a man’s weaknesses or personal 
faults was quite a different matter. 

We advised them that they should take the 
man’s weak characteristics and state them in 
words which would be meaningful to the man 
and convey to him a proper understanding 
and appreciation of the weaknesses. We told 
them that the objective was to stimulate the 
man to recognize his shortcoming and take 
some action in an effort to improve himself. 

Despite the limited knowledge and experi- 
ence in the counseling area, some of our execu- 
tives faced up courageously to the counseling. 
They soon became aware of the natural human 
tendency of the subordinate to defend himself, 
his personality and his integrity, when faced 
with critical judgments by another person. So, 
many of them would go into the interview 
prepared with specific examples of the kinds 
of performance failures being considered. De- 
spite such preparation the process was difficult, 
and not too rewarding. It became evident that 
counseling was a very complicated procedure 
for the layman. 


Efforts to Develop Better 
Counseling Methods 


About this time we began re-examining our 
thinking, the assumptions we had made and 
the procedures we were trying to carry out. 
We asked ourselves, “What are we really 
trying to do and what is happening here?” 
Here is a boss sitting in judgment on a 
subordinate. In judging this man the super- 
iors were not only considering his performance 
(his poor scheduling, his grievance frequency, 
or his high costs), but they were judging a 
man as to his qualities and his weaknesses. 

While they were appraising both the plus 
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and minus qualities of the man, they were 
putting greater stress on his weaknesses be- 
cause this approach represented the stepping- 
stone to his development. In making critical 
appraisals of the man’s weaknesses, they were 
also making the assumption that poor job 
results were wholly the responsibility of the 
subordinate. 

Unfortunately, the result of these appraisals 
in some cases impaired the relationship be- 
tween principal and deputy. Instinctively our 
executives realized that if this relationship is 
impaired, then the chance of future produc- 
tivity arising out of this relationship will also 
be impaired. 

At about this time we conceived the idea 
of basing the counseling interview on a two- 
way appraisal. We decided to experiment with 
having the subordinate appraise himself as 
well as being appraised by his superiors. We 
were hopeful that this might help in bringing 
about a meeting of minds in the counseling 
step. 

While this innovation helped some, we soon 
recognized that we were still talking about 
personal qualities. The counseling interview 
tended to be highly personal and the opinions 
highly subjective, all of which still aroused the 
natural defenses of the subordinate. 


Psychiatry or Oil Business? 

Seeking solutions to this problem we asked 
ourselves, “Are we in the business of changing 
people or are we running a business? Are we 
interested in personalities or are we interested 
in on-the-job results?” We decided we were 
not in the psychiatric business, we were not 
social workers, we were not an educational 
institution—we were in the oil business. Thus, 
we concluded that we were interested in the 
job performance of individuals and the operat- 
ing results they attained. These now seem 
clearly to be our objectives, not the changing 
of individual personalities. 

Having concluded that our major interest 
was in operating results, it followed logically 
that we appraise and counsel in terms of oper- 
ating results. We concluded that the subor- 
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dinate is delegated responsibility for specific 
operations by his superior. We knew that the 
responsibility for seeing that the subordinate 
did his job in an effective manner rested with 
the superior. It is the superior’s job to judge 
Operating results and to see that they are 
improved where they are below par. 


Managerial Jobs Often Poorly Defined 


Having decided to appraise and counsel in 
terms of operating results, we embarked upon 
this approach. Our next difficulty arose from 
the fact that these managerial jobs were often 
poorly defined. As a result, measurements of 
performance were often inadequate and gener- 
ally subjective. Consequently, as a prelimin- 
ary to appraisal, we are now attempting to 
define more clearly the operating results that 
are expected of a manager in each area of his 
responsibility. 

For example, in our manufacturing depart- 
ment, the Operations Manager to whom the 
refinery managers report got these managers 
together and asked, “(Can we agree upon what 
constitutes a good job of running a refinery?” 
There followed a discussion of the factors of 
accountability for refinery managers. They 
discussed measures which might be applied in 
deciding whether the manager had or had not 
proper control of operations for which he was 
being held accountable. They were able to 
reach tentative agreement on the factors of 
accountability, the measures to be used, and 
what might be done subsequently together to 
improve these measures. A similar approach is 
now being undertaken in several of our other 
major departments. 

Our experience also led us to the conclusion 
that the reason for poor performance was not 
always centered in the man on the job but 
might be the result of poor delegation by his 
superior, or the quality of the facilities at his 
disposal, or the local conditions under which 
he operated, or the amount of manpower made 
available to him, or the lack of cooperation of 
others in the organization, and so on. Here we 
were learning that many, many factors influ- 
enced the man’s performance and that our 
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frame of reference in appraising him had to be 
enlarged. We could not assume that a man- 
ager’s poor performance was necessarily at- 
tributable to his own deficiencies. 

As we progressed we also discovered that 
the superior and the subordinate have a 
mutual interest in trying to find the correct 
causes for unsatisfactory operating results. 
Both of their futures depend upon accurate 
determinations of causes, and effective correc- 


tive programs. 


Appraisal and Counseling 
Based on Operating Results 


As a result of these experiences we are now 
viewing appraisal and counseling more as 
planning of operations. Instead of directing 
the appraisal and counseling primarily at the 
man we are now thinking more in terms of 
planning for better operations. Planning, bud- 
geting and the setting of objectives are not 
new or unfamiliar activities to most managers. 
We are moving our procedure into familiar 
territory when we shift from a man-centered 
psychiatric approach to a job-centered opera- 
tions approach. We have shifted our emphasis 
from the weaknesses of the man, to setting 
goals and laying plans for getting better re- 
sults in the next year. 

Instead of stressing the past mistakes of 
the manager, the principal and his deputy are 
asking themselves, “What are we going to 
shoot at this next year and what are we going 
to do to hit the target?” Instead of dealing 
in subjective opinions they are searching for 
better and better yardsticks for appraising 
and diagnosing performance. These yardsticks 
must be agreed to by superiors and subor- 
dinates. Our shift is from a negative approach 
to the positive approach of how we can get to 
the objectives that we have mutually agreed 
we want to reach. 

In this approach both principal and deputy 
can direct their full creative capacities to find- 
ing solutions to operating problems. Their 
discussions are much more problem-centered 
than personality-centered. Such a method of 
appraisal is less likely to have negative and 


critical overtones. Of course, we still get into 
some subjective matters in our appraisal ses- 
sions even with this approach. We still have to 
talk about personalities when we consider the 
capabilities of individuals to carry out pro- 
grams to meet objectives. We still find it 
necessary to talk about the man when we are 
discussing his potential. But the impact is 
different. 


Over-stressing Potential 


Incidentally, with respect to potential, it 
seems to me that we have been overzealous in 
carrying out this aspect of management devel- 
opment. We put too much stress on our esti- 
mates of potential. Actually, we can not be 
too sure what the job responsibilities of an 
executive are going to be like five and ten 
years in the future. We can be reasonably 
certain that they will be different than they 
are today. 

Also, we find it very difficult to evaluate an 
individual’s potential. We can not be certain 
that a given individual can go one step higher, 
two steps higher, but not three steps higher. 
Sometimes these individuals fool you. They do 
things which they apparently have no business 
accomplishing and succeed way beyond your 
level of expectations of them. Others who seem 
to have great capacity and potential fail to 
live up to expectations. Our experience in 
attempting to evaluate potential has caused us 
to de-emphasize this aspect of management 
development. 


Rating Refinery Managers 


As an example of how our current proce- 
dure is operating, let me refer to the appraisal 
record on one of our refinery managers. Keep 
in mind that the refinery managers themselves 
have agreed upon the criteria which are used 
to evaluate their performance. One such cri- 
terion has to do with “operations scheduling— 
time and volume.” With respect to this cri- 
terion, his superiors have rated him number 
10 on a scale of 10, indicating that he is one 
of our very best managers on this criterion. 
On the second criterion—“product quality”— 
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his appraisers give him an average score, thus 
indicating that there is room for improvement 
in this area. In judging his performance on 
the cost criterion they consider a half-dozen 
different variables, such as labor costs, main- 
tenance costs, and so forth. On the overall 
“cost criterion” they gave him a top rating. 
This implies that he is out in front of the 
managers of other refineries. “Safety” is an- 
other of the criteria used in appraising per- 
formance. On safety this refinery manager 
rates five on a scale of ten, which is in a low 
position in relation to the other plant man- 


agers. 


Critical Incidents Employed in 
Appraising Performances 


The fifth criterion gives consideration to 
what are called “critical incidents” of per- 
formance, some of which may be good and 
others bad. This factor covers the intangible 
factor of “relations.” 

Through the year the superior merely re- 
cords outstanding incidents of good or poor 
handling of relations. Such an incident might 
be that at a specific time he failed to com- 
municate full information on changes in 
operating plans to his subordinates and to the 
union representatives. The actual facts relat- 
ing to this communication failure are recorded 
without including opinions. 

In another paragraph under “critical inci- 
dents” it may be recorded that the manager 
delegated to such an extreme point in one 
situation that he was no longer aware of 
improper actions taken in this area of respon- 
sibility which he should have prevented. Other 
paragraphs describe successful things he has 
done to improve public relations and to aid in 
the development of his men. 

This approach of entering factual incidents 
of behavior and performance is quite different 
from the opinionated appraisals we made 
previously. We are now recording actual 
examples of what the man did or did not do 
which affected results. 

This approach can also be applied in the 
appraisal of managers who supervise more 
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intangible operations such as sales or staff 
functions. For example, in the past we have 
experienced considerable difficulty in making 
appraisals of sales managers since here the 
natural tendency was to talk about the per- 
sonal characteristics and behavior of the 
manager. In these appraisals we are now fol- 
lowing the general approach I have described, 
namely having principal and deputy jointly 
set specific objectives and plans for their 
achievement. Here is an example. 

Appraising Divisional Sales Managers 

The sales vice president has a number of 
divisional sales managers reporting to him in 
a line capacity, each responsible for all sales 
in a given geographic territory. At the home 
office a number of staff groups deal with such 
functions as sales promotion, market research, 
distribution, real estate, industrial relations, 
sales engineering, etc. Each of these groups 
reporting to the vice president carries on the 
usual types of staff services (including plan- 
ning, consultation, control, etc.) with respect 
to its special functional area. They affect 
results by working through the divisional 
managers and their field sales organizations. 

Now let us say that the sales vice president 
calls in one of his divisional managers for a 
day of “appraisal and counseling”—or more 
properly now, “review of operations, diagno- 
sis, and planning.” The question now is “How 
are we doing in Cincinnati Division, and what 
should be our principal specific objectives for 
the next year?” 

Essentially this question must be answered 
by the vice president and the Cincinnati Divi- 
sion Manager since they carry the line ac- 
countability for operating results. However, 
they agree that each of the managers of the 
various staff groups would also have a contri- 
bution to make to such “review and planning.” 
So, in turn they call in each of the staff man- 
agers and ask for an appraisal of the Cincin- 
nati Division from the point of view of his 
special function. And so the results are ana- 
lyzed with respect to the automotive market, 
industrial sales, distribution facilities and 
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costs, service station site acquisition and 
construction, personnel relations, etc. Each 
staff manager has an opportunity to point up 
the needs and desirable objectives with respect 
to his function. 

Having heard these staff reports, the vice 
president and the Cincinnati Manager are now 
in a position to digest, synthesize, and add 
their own views to the diagnosis of perform- 
ance. Out of this comes an agreement as to 
the principal overall objectives for this di- 
vision for the next year. If there is need for 
a change in the methods, attitude, approach, 
or behavior of the divisional manager, this 
can also be more easily and effectively dis- 
cussed in this more objective setting. The 
manager is now being equipped to give clear 
direction not only to his own efforts but also 
to those of his principal deputies in Cin- 
cinnati. 


Combining Appraisal and Counseling 


In this sort of procedure you will see that 
we are combining both appraisal and counsel- 
ing. We are talking primarily about operations 
and only incidentally about the man. You will 
recognize that this is an operation-centered 
evaluation rather than a discussion of men 
and their personality characteristics and be- 
havior. Call it “counseling” if you like, but we 
perceive it as simply a better way of running 
a business. It is an approach which is readily 
understandable to all involved and appears to 
them as a perfectly natural way of going 
about running the business. 

We believe that the difficulty we exper- 
ienced with counseling stemmed from the 
assumptions we made in our approach to 
appraisal. We had been appraising the man 
rather than his performance. When we 
changed our appraisal approach from man- 
centered to operations-centered, we began to 
surmount our counseling difficulties. Now we 
are looking at counseling in a much more 
impersonal way. We are defining the objec- 
tives the manager is expected to reach and 
directing his planning to their most effective 
accomplishment. We think this type of direc- 


tion is more likely to develop managers at all 
levels. 

Now to return for a moment to counseling 
techniques. Obviously, some ways of counsel- 
ing are better than others. Psychologists and 
others have been doing a lot of research on 
counseling procedures, and I do not want to 
leave the implication that technique is unim- 
portant. Professional counselors have learned 
some very valuable things which businessmen 
can use in counseling their subordinates. 

I am merely suggesting that the approach 
should be to tell the man who comes to be 
counseled that the objective of the interview 
with him is to discuss his operations, his 
performance, his goals for the future and how 
they can be attained. This procedure gives the 
subordinate an opportunity to make his own 
evaluation of his operating results. When he 
is discussing results he is actually appraising 
himself and probably gaining some insight on 
how he might improve his own attitudes, 
methods or behavior. 


Telling Proves Ineffective in Counseling 


Certainly our experience has taught us that 
it does mot pay to tell people that they should 
be different than they are. It does pay to ask 
them questions related to their area of respon- 
sibility. Through such questioning, doubts 
arise in the subordinate’s mind that he is do- 
ing as well as he might do. Possibly the will- 
ingness to make an honest self-examination 
does not arise in the first session but from 
patient consideration of the man’s perform- 
ance with him, he will be gaining a better and 
better appreciation of where he needs to im- 
prove. Eventually he and his superior will set 
their objectives and develop the best ways to 
reach them. 

One of the techniques utilized by counsel- 
ing specialists is what is known as “play- 
back.” In an hour’s discussion of a man’s 
performance many things are said. There is 
the possibility that the two men involved will 
have differing ideas and even reach different 
conclusions on what is to be done and how to 
do it. Therefore, toward the end of the inter- 
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view it is advisable for the superior to say, 
“Let’s see what we have agreed upon. Let’s 
see if we can summarize by your telling me 
the main points that you think we have agreed 
upon here. What is your understanding of the 
general approach to our problems which we 
will follow in the forthcoming year?” 

The type of counseling I have been present- 
ing avoids excessive self-centeredness. We now 
consider undesirable those counseling methods 
which cause people to think “How am / doing, 
and what does the Joss think of me, and what 
are my chances for getting promoted?” It is 
better to talk about how they can get the job 
done. The emphasis is put on running the 
business as a team. 


Does This Mean Lack of Interest 

in People? 

Our concentration on operating results and 
objectives may well lead you to ask, “Aren’t 
you interested in people?” We are very defi- 
nitely interested in people. However, we recog- 
nize that if we were running a baseball team 
and had a first baseman who was continually 
making costly errors we could not tolerate his 
inferior performance for long just to be nice to 
him. We would not be managing the club very 
long if we followed such a policy. 

It seems to me to be highly immoral to 
tolerate the mediocre performance of an indi- 
vidual who is capable of doing better. While 
this attitude often parades under the guise 


of “being kind to people,” I consider it most 
unkind in the long run and the most disastrous 
thing that can be done to such an individual. 
It prevents him from developing his skills to 
the maximum and consequently he will never 
be worth on the employment market what he 
might have been. It permits his skills to de- 
teriorate and permits him to cultivate habits 
which are detrimental to him. It destroys his 
economic security. Certainly from the point 
of view of the business itself, it is not fair to 
the owners or customers who are paying a 
high price for poor performance. 

In summary, we hold that the responsi- 
bility for developing his subordinates is one 
of the major accountabilities of every good 
administrator. In aiding his subordinates to 
develop and utilize their abilities and skills to 
the utmost, the superior is rendering a service 
to them and to the enterprise they both serve. 
The particular skills which seem most essen- 
tial in aiding the development of subordinates 
are those involved in effective appraisal of 
performance and counseling the subordinate 
to improve himself in those areas where his 
performance is below standard. We have con- 
cluded that both the appraisal itself and the 
counseling based on the appraisal should pro- 
ceed along a job-centered rather than a man- 
centered approach. This is the way to run a 
better business, and in managing the business 
better we shall also be doing the best job of 
developing our managers. 


HOW TO REDUCE TAXES 


If citizens want to reduce taxes, to reduce Federal spending to allow a tax reduction, 
they must demand it constantly. Their demands must be tas and forceful. Citizens 
er 


can appear before Congress more often than they do in o 


to take an active position 


against specific spending. Again and again streams of —— appear before congressional 
oa 


committees requesting money. Few indeed are those w 


pear in opposition to spending 


money. Citizens must think of Federal spending in terms of the National interest and stop 
pushing spending programs of local interest and those of the spending lobbies. All of us 
must sacrifice something in the difficult days ahead. We must stop asking the Federal 
Government for things we should do for ourselves. 
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— Senator Harry F. Byrd 


© Of great importance to labor, management, 
and the American economy is ... 


The Collective Bargaining 
Impact on Management Rights 


NDUSTRIAL relations practitioners have 
used the term “management prerogatives” 
to describe the more or less so-called manager- 
ial rights which serve as the structural steel 
around which the management edifice is cre- 
ated when it comes to employment relations. 
The concept implicit in the use of the word 
“prerogative” carries, in my opinion, an un- 
fortunate connotation. It seems to speak of a 
kingly or divine right, the unchallengeable 
right of the master with respect to the servant. 
It is a stiff, unbending sort of word, frosty and 
cold in its overtone. I believe it is wiser and 
more realistic for management to think of its 
“rights” rather than its “prerogatives.” 

The concept of management rights is syn- 
onymous with the concept of managerial 
needs. A right in any dynamic setting has 
only real meaning and basis if there is a need 
to exercise that right—and it is in the use of 
necessary managerial rights that the collective 
bargaining challenge appears. 


Crystallizing the Issue 


In November of 1945 at the President’s 
national labor-management conference a great 
deal of attention was brought to bear on this 
problem. World War II had ended. The War 
Labor Board was in the process of liquidating 
its control over the management-union rela- 
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tionship. The no-strike pledge given by the 
union movement during the war was no longer 
binding. Conversion to peace-time production 
was gathering speed. Readjustments in in- 
dustrial relations were inevitable. Major col- 
lective bargaining contracts were coming up 
for renegotiation in a peacetime setting. 

The President’s conference was called, 
among other reasons, in an attempt to work 
out some voluntary principles that might 
serve to guide the employers and unions of 
the nation in peaceably and cooperatively 
moving together toward establishing realistic 
and equitable bargaining relationships in the 
new era just ahead. Nationally recognized 
leaders of management and labor participated. 
It was truly a summit conference as far as the 
national industrial relations world was con- 
cerned. 

One of the questions posed for these con- 
ferees was the following: 

“The extent to which industrial disputes 
can be minimized by full and genuine ac- 
ceptance by organized labor of the inherent 
right and responsibilities of management to 
direct the operation of an enterprise.” 
Management attempted to get labor to 

agree to recognize, specify and classify the 
managerial functions solely left to manage- 
ment in the implementation of the collective 
bargaining relationship. Labor refused to do 
this though agreeing, in principle, that man- 
agement must have the right to manage. 

Significantly, labor advanced the following 
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thoughts in a report the labor members 
drafted as a result of conferring on this ques- 
tion: It would be unwise to build fences 
around management rights and around labor 
rights. Experience of the past shows that with 
mutual understanding the responsibilities of 
one party today may become the joint re- 
sponsibility tomorrow. Labor and management 
can function most effectively when each enjoys 
the confidence and has the consent of the 
other. 

Management, therefore, concluded in a re- 
port its representatives drafted “. . . the labor 
members are convinced that the field of col- 
lective bargaining will, in all probability, 
continue to expand into the field of man- 
agement.” 

The issue was drawn clear and sharp by 
these conclusions reached twelve years ago 
and remains so to this day. 


“Management Rights” Clauses— 
Provisions and Limitations 


The “management rights” clauses appear- 
ing in a majority of labor agreements stem in 
great part from this 1945 attempt to list the 
managerial needs of which union recognition 
was desired. In cataloging these rights, one 
parcel refers to employees and another refers 
to production. Generally, a contractual pro- 
vision is included which provides that the 
advanced “sole” managerial rights are limited 
by a prohibition against discrimination toward 
an employee. The greater and significant limi- 
tations on the managerial rights appear in this 
usual contractual wording: “These rights shall 
not be applied in a manner inconsistent with 
any of the other provisions of the labor agree- 
ment.” This is the real modifier and the great- 
er the area bargained and agreed on, the 
greater the limitation. 

At this point it is worthwhile to take a 
realistic look at these “sole” managerial rights 
set forth in the labor agreement when inter- 
preted and applied in the context of other 
provisions of the labor agreement. 

Let us take for example the parcel of rights 
referring to employees: 
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One right is to “manage the plant.” No 
question about this managerial right. But— 
consider the labor agreement and the shop 
practices that evolve out of the relationship 
created by agreement. The availability of the 
grievance procedure creates a means for pos- 
sible justified (or unjustified) protest by the 
employees of a “managing” act which may 
have some impact on the working relation- 
ships existing in the plant. A bilateral accom- 
modation between the union and the employer 
may have to be made which will bring into 
gear a desired shop practice in order to 
effectuate this “managing” act. 

Without evaluating the desirability of such 
joint consultation from the management stand- 
point (and in some cases it may be desirable 
and even helpful), nevertheless the clear, un- 
trammeled right to manage the plant may, in 
some cases, be modified and narrowed by the 
realities of the plant relationships. Consulta- 
tion with the union before initiating an act 
clearly within the managerial sphere becomes 
more and more likely in matured bargaining 
relationships. In some areas handicaps to 
managerial initiative may result from this 
practice. 


Directing the Work Force 


Another right is to “direct the work force 
and assign employees.” However, there are 
many modifying provisions in the usual labor 
agreement which limit this right. A few ex- 
amples are seniority ranking for preferred 
jobs; seniority ranking or equalizing rules for 
working available overtime; stewards’ super- 
seniority rights for overtime or other assign- 
ments; negotiated job descriptions that qual- 
ify the right to freely assign; pay provisions 
when working out of regular jobs; and so 
forth. All these provisions fall legitimately 
within the scope of bargaining, and yet any 
realistic management knows how binding, nar- 
rowing, and limiting these contractual com- 
mitments can be on the managerial freedom 
of action in these regards. 

Still another “sole” right is that of “hire 
and promote.” Management is relatively free 
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in exercising the right to hire unless some 
bootleg closed shop agreement is in existence 
in violation of the Taft-Hartley Act. With 
respect to promotions within the bargaining 
unit it is another story. Many limiting provi- 
sions are present in most labor agreements. 
Seniority modifying ability, or vice versa, may 
be one such provision. The ever growing trend 
to accept seniority as the major promotional 
determinant must be reckoned with unless the 
promotion is into management. Contractually 
created promotional ladders within and be- 
tween job classifications narrow promotional 
directions and subscribe promotions to a mu- 
tually created promotional system. A_bar- 
gained job bid procedure may also be in effect. 
Further, when a bargaining unit employee is 
promoted into management and out of the 
bargaining unit contractual rules may exist 
as to whether such an employee loses or re- 
tains the seniority he accumulated while in 
the bargaining unit. | 
Discipline 

Consider the right to “discipline by sus- 
pending or discharging.” A showing of just 
and proper cause for discipline must be made 
by the employer and successfully maintained 
through all steps of the grievance procedure 
and at arbitration if that stage is reached. If 
an employee shop leader is involved the em- 
ployer may face the prospect of withstanding 
special union pressure to remove the disciplin- 
ary penalty. If participation in an unauth- 
orized strike in violation of the contract is 
involved, proving leadership, instigation and 
promotion plus strike participation is gener- 
ally required of the employer if his penalizing 
in this situation does not involve imposing 
equal penalty on all participants. Further, the 
penalty, upon review at arbitration, may be 
subject to some third party’s concept as to 
what may or may not be an excessive penalty 
under particular circumstances. 

Take the right to “transfer.” This resides 
in the employer but he has generally bar- 
gained into his labor agreement temporary or 
permanent transfer rules and systems, loss or 


retention of seniority in the home department 
of the transferred employee. Further, there 
may be in contractual existence the employee 
right to accept or reject a transfer. There may 
also be additional provisions with respect to 
pay for up-graded or down-graded jobs which 
specify time periods during which these pay 
provisions apply. 

With respect to the right to “lay-off and 
rehire” we come across a superabundance of 
other related and modifying contractual pro- 
visions. An agreement generally contains care- 
fully spelled out systems for applying tem- 
porary or permanent lay-off rules; plans for 
the observation of intra and _ interdepart- 
mental bumping procedures; job bidding re- 
quirements; concern with lay-off notice pro- 
visions to avoid call-in pay; time provisions 
related to the recall procedure, and similar 
provisions. 


Promulgating Rules 


Another managerial right is that of “pro- 
mulgating shop rules and enforcing them.” 
Many unions do not insist on jointly creating 
these rules. However, they generally (and 
reasonably) reserve the right to grieve the 
application of such rules if circumstances so 
warrant. This reservation means, of course, 
that the enforcement of the rule is reviewable 
by the bargaining agent. Fitting punishment 
to the infraction becomes a delicate matter. 
Past practice must be constantly considered 
in each case. Consistency in the levying of 
penalty is open to scrutiny. Supervisors must 
be alerted to handle infractions even-handedly 
and this balance is difficult to maintain in a 
plant which has many shop supervisors. 

Finally (there are more but time does not 
permit their consideration) let us take a look 
at the clear managerial right to “schedule 
working hours.” The shift hours and the 
normal work-week days are usually enscribed 
in the labor agreement—and there are many 
contractual provisions which have modifying 
impact on the scheduling of hours. Some deal 
with the right to compel overtime or strictly 
limit or remove this right. Others deal with 
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premium pay requirements where a normal 
shift within the forty-hour regular work-week 
(generally a third shift) falls on a premium 
day such as Saturday; where a shift swings 
over and shift work is started within the twen- 
ty-four hour period from the last time the 
shift regularly worked, and so forth, and so 
forth. 

All of the above examples of modifications 
of rights regarded by management as solely 
to be exercised by it are the result of the 
determined, unremitting drive of organized 
labor to get a greater say and projecting itself 
more effectively into the job control area of 
productive enterprise. And—it should be em- 
phasized—all of these modifications fall legiti- 
mately within the scope of collective bargain- 
ing as expressed by federal law and supported 
by the federal courts. Furthermore, these 
modifications result from concessions man- 
agement itself has made. 


Does Management Retain Any 
Sole Rights? 


In view of the reality of these contractual 
restrictions on the managerial “sole” rights— 
What really is left to management in this 
area? Is it merely the right to initiate moves 
in these regards?—lIs all else abdicated or by 
economic pressure taken away? 

Let us consider the nature of the labor 
agreement: 

Responsible and reflective spokesmen for 
management will speak of management’s “re- 
sidual rights”—the concept being that nothing 
has been given away that is not so stated in 
the labor agreement. 

Lee H. Hill, of Allis-Chalmers and an in- 
dustry member of the War Labor Board, 
expressed this concept succinctly and very 
well. He said in the year 1944: 

“Management does not need to look to 
the collective bargaining agreement to de- 
termine what rights it has reserved to itself. 
Management should rather look to the 
agreement for what rights it has ceded away 
or agreed to share with the union.” 

The origin of this thought probably springs 


from the employer-employee relationship as 
developed by the English common law. In 
brief, this is the principle that the employer 
has exclusive control of his premises. He per- 
mits the entry of workmen on his premises 
only on his prescribed conditions for entry— 
and only statutes and contract of employment 
agreements modify this complete control. 

At the annual meeting of the National 
Academy of Arbitrators held in early 1956 
at Cleveland, James Phelps of the Bethlehem 
Steel Corporation had this to say about 
managerial rights: 

“In general, the process of collective bar- 
gaining involves an attempt by a labor 
union to persuade an employer to accept 
limitations upon the exercise of certain of 
his previously unrestricted managerial 
rights. To the extent that the union is 
unsuccessful in persua ing an employer to 
agree to a particular demand, management’s 
rights remain unlimited. It should equally 

' follow that management possesses compar- 
able freedom with respect to rights which 
the union has not even sought to limit.” 

In the expressions of Hill and Phelps you 
have the crux of the management defensive 
position which is constantly and affirmatively 
being asserted these days. But these are argu- 
ments in support of retention of those rights 
not expressedly committed away in past bar- 
gaining. What of future bargaining? Is the 
road ahead only that of further attrition of 
the shoreline of the managerial terrain? 


The Labor View 


Let us consider the labor view that appears 
to be crystallizing with respect to this issue. 
It seems to be the following: 

Once a collective bargaining relationship 
has been established, neither party can act 
unilaterally any more on matters of wages, 
hours, and other conditions of employment. 
Labor asserts that in its obtaining the statu- 
tory right to bargain on these matters, it 
attains the position of equality with manage- 
ment in jointly establishing all aspects of the 
working conditions of employees. In effect, 


you have sovereigns entering into a compact. 

The counsel for the AFL-CIO, Arthur Gold- 
berg, in addressing the same meeting that 
James Phelps addressed gave expression to 
views expressedly or implicitly carrying some 
of the following thoughts: 

Employees had rights and prerogatives be- 
fore collective bargaining came to the scene. 
Employees merely could not enforce them 
without joining unions. The right to object 
is equal to the right to direct. Collective 
bargaining must not be viewed as a process 
where unions wrest things from managements. 
Both parties have reserved rights and leave 
the bargaining table residually protected in 
uncommitted areas covering the employment 
relationship. Shop practice before the estab- 
lishment of the bargaining relationship does 
not have the weight of precedent as does 
shop practice installed after the relationship 
has been created. 


Views of Arbitrators 


This, then, is the philosophical line-up over 
the management rights issue by the parties 
most concerned. Before attempting to draw 
some conclusions concerning these positions 
it would be worthwhile to analyze briefly the 
general views of arbitrators who have had 
reason to reflect on these matters in cases 
brought before them. 

The vast majority of arbitrators appear to 
accept the managerial theory of residual rights 
and that management retains those rights not 
limited by the labor agreement. Where not 
expressed, most arbitrators now appear to 
read implicitly into the labor agreement that 
the residual rights must be construed in the 
light of fair and even-handed treatment of 
employees. For example: the need to have 
just cause in order to discipline is implicit 
whether or not specifically mentioned in the 
labor agreement. Another example would be 
that a reasonably consistent employer past 
practice, if relied on by employees, may carry 
weight as an implied term of the labor agree- 
ment. 

Arbitrators holding that the introduction of 


collective bargaining eliminates residual rights 
and that the existence of a labor agreement 
means that the employment relation will be 
governed by mutual agreement even as to 
conditions not expressed in the contract are 
but a small minority. 

In the past several years the right to sub- 
contract work in the bargaining unit has been 
litigated more and more at arbitration. This 
problem is highly pertinent to the manage- 
ment rights issue where no mention of sub- 
contracting is made in the labor agreement. 
Unions appear to contest subcontracting on 
the theory that the recognition clause gives to 
bargaining unit employees the right to this 
work. Managements support contracting out 
as a reserved right clearly within the manage- 
ment discretion. Usually management sup- 
ports its subcontracting acts with material 
evidence indicating economic justification. 


Pros and Cons of Having a 
“Management Rights” Clause 


We come logically to the question whether 
management should bargain for a management 
rights clause in its labor agreement. 

Reasons generally advanced for so doing 
are twofold: (1) In the event of a dispute or 
grievance, the labor agreement gives expressed 
support to the employer in areas not covered 
in the labor agreement and he does not have 
to rely on the verbal assertion of his residuary 
rights. (2) The clause is a written reminder to 
be pointed to and fingered when challenges 
to a managerial act are made on the shop 
floor. 

Another consideration might be that such a 
clause would protect against an arbitrator who 
leans to the proposition that the creation of 
the bargaining relationship eliminates residual 
rights. The affirmative written assertion of the 
managerial rights would be the product of 
mutual agreement and should carry weight 
as a term of the labor agreement. 

On the other side of this question are the 
following considerations: 

In bargaining for a management rights 
clause an employer may find himself in an 
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untenable position. He is bargaining with re- 
spect to subject matter which should not be 
bargainable. Presentation of the contents of a 
proposed managerial clause may result in the 
union’s seeking to modify. Should the employer 
not get all that he proposes, there might be 
some question about his unilaterally exercising 
a right not conceded by the union. Further, 
by the union’s conceding to the employer what 
he already has, the employer may have to 
trade off in other areas once he has raised the 
rights issue. Furthermore, any listing of speci- 
fied rights might be considered to exclude 
rights not mentioned unless a comprehensive 
saving clause is included. 

A statistical study of managerial clauses 
reported in 1954 by the Bureau of National 
Affairs indicates that almost two-thirds of all 
labor agreements have some form of a man- 
agement rights provision. 


Some Conclusions 


What are the conclusions to be drawn after 
having posed the issue? They might be these: 
Organized labor is affirmatively challenging 
more and more managerial controls over the 
employment relationship, and management is 


more concessionary than adamant with regard 
to retaining its unilateral control. Labor is 
moving more and more into a joint adminis- 
tration of the employment relationship by the 
process of obtaining management consent to 
joint rule making in the labor agreement. The 
categories within which these rules are made 
are being increased as the bargaining scope 
is enlarged by judicial expression. The rules 
within categories are also being increased as 
time goes on and contracts are renegotiated. 
An equating philosophy of union institutional 
and employee individual rights is being estab- 
lished alongside management institutional 
rights as management makes more and more 
concessions. There is a pressed but neverthe- 
less voluntary capitulation by management in 
making these concessions. In labor’s contain- 
ment of the managerial function there is some 
question whether an imbalance has been ef- 
fected as yet. Management has not abdicated 
its right to manage, but the whittling process 
is constantly going on and the pegs are getting 
thinner. Words of alarm are heard from man- 
agement sources. Deeds of recapture of phases 
of rights are not often reported from the same 
sources. This seems to be the balance sheet 
struck as of now. 


PATENTS, TRADEMARKS AND COPYRIGHTS 


The recently reorganized Business and Technology Department of the Cleveland 
Public Library has just released its first bulletin which carries on the series formerly 
known as Business Information Sources, Bulletin of the Business Information Bureau. 
This new Bulletin, Business and Technology Sources, highlights Patents, Trademarks 
and Copyrights. 

It covers patents and other related protective rights provided by the Constitution 
of the United States, and patents and copyrights of many foreign countries. 

In it will be found an exact listing of many of the official sources of information 
included in the Library’s extensive collection on the subject, methods and practice of 
protecting and marketing inventions, and copyrighting original writings and creative 
works. 

References are grouped under the following headings: Patents; Trademarks and 
Trade Names; Foreign Patents and Trademarks; Periodicals and Services on Patents 
and Trademarks; Copyright; International Copyright (and Individual Countries). 

Copies are available free of charge at the Library or for a mailing and handling 
charge of 25c each. Address the Order Division, Cleveland Public Library, Cleveland 
14, Ohio. 
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